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September 22, 2022 

 
Attorney, Disclosure Unit 
U.S. Office of Special Counsel 
1730 M Street, NW 
Washington, DC 20036 

SENT VIA EMAIL  

Dear : 

Thank you for the opportunity to respond to the letter from the Integrity Committee (IC) 
regarding the complaint I raised against Michael Missal, the Inspector General (IG) for the 
Department of Veterans Affairs (VA). 

On September 24, 2021, the Office of Special Counsel (OSC) referred my allegations of 
wrongdoing by Michael Missal VA IG, to the IC for the Council of the Inspectors General on 
Integrity and Efficiency (CIGIE).  On December 8, 2021, without conducting an investigation or 
even interviewing me as expected, the IC notified OSC that they closed the referral. The IC 
stated that they “found no evidence to support the allegations.” The December 8 letter did not 
address the information I provided with my complaint which included opinions from VA’s 
Office of General Counsel (OGC) stating that the audits in question are a VA program function.  
In fact, the IC did not interview or discuss anything with me regarding my allegations.  After 
discussions with OSC, the IC reopened the referral and reluctantly sent two agents from the 
Federal Bureau of Investigation (FBI) to interview me.  On or about June 8, 2022, OSC sent the 
IC additional supporting evidence that I provided, which was a March 2022 legal memo from 
VA’s OGC that re-affirmed that the audits in question are a program function. On August 3, 
2022, the IC sent a letter to OSC closing the matter and stating once again that there was no 
evidence to support my allegations.   

After almost a year, the IC closed the referral regarding my complaint without conducting an 
investigation into the allegations contained in my complaint and the supporting evidence as 
required by law.  It is clear from the response that the IC did not review, did not understand the 
significance of, or simply ignored the evidence I submitted with my complaint as well as the 
evidence I provided the FBI agents during my interview. In fact, the IC’s response fails to even 
reference my interview. Had the IC conducted an investigation, it would have found that the 
evidence I provided fully supports the allegations. It appears the IC simply relied on IG Missal’s 
unsupported and unchallenged assertions. 

Other than cherry-picking a few provisions from the IG Act and repeating assertions made by IG 
Missal, the “report” is void of any evidence or analysis that support the IC’s conclusions.  For 
example, in the August 3, 2022, letter, the IC stated that it thoroughly reviewed the supplemental 
documentation provided including the March 21, 2022, VA OGC legal memo, and determined 
not to reopen the matter. The letter provides no analysis or even an explanation as to why the IC 
determined the opinion does not support the allegations. In fact, the opinion, which only 
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addressed pre-award audits, reaffirms that these audits are a VA program function as alleged in 
the complaint and determined that VA and IG Missal were in violation of the Anti-Deficiency 
Act. The opinion was consistent with the prior opinions by VA’s OGC dating back to 1989 
which were the basis for implementing the Interagency Agreement (IAA) in the first place.  

After almost a full year, the IC advised OSC that no investigation of the matter took place or will 
take place. Nonetheless, the IC’s letter concludes, without any investigation or review, that IG 
Missal did not violate the IG Act or numerous appropriations laws.  It would have been advisable 
for the IC simply to respond to OSC that they were closing the matter without an investigation or 
any other review. Instead, the IC decided to close the matter by defending IG Missal’s decisions, 
with no legal or factual basis to do so.  

A. The IC’s Response Does Not Adequately Address the Critical Primary Issue:  Whether 
the Pre- and Post-award Audits at Issue are VA program functions or an IG oversight 
function. 

First and foremost, the IC does not adequately address the question of whether the audits1 at 
issue are VA program functions which are outside the scope of the IG’s duties and 
responsibilities under the IG Act, or oversight functions which would fall within the scope of the 
IG’s duties and responsibilities under the IG Act. A review of the history of the audits from the 
enactment of the IG Act in 1978 to the present shows very clearly that the work performed under 
the IAA entered into in 1993 constitutes a program function.  

A determination whether the activities are program operating responsibilities of the agency or an 
oversight function is critical to any finding or conclusion on the allegations raised in my 
complaint. The IG Act specifically bars Inspector Generals from conducting activities that are 
program operating responsibilities of the agency over which the IG has oversight.2 The issue of 
program responsibility versus IG oversight responsibility was discussed and clarified in a 1993 
decision by the 5th Circuit in Burlington Northern Railroad v. Office of Inspector General, 

Railroad Retirement Board, 983 F.2d 631.  In that case, a subpoena issued by the Railroad 
Retirement Board (RRB) IG was not enforced because the Railroad Retirement Board (RRB) 
had the authority to conduct a regulatory audit, not the RRB IG.  

The IC’s letter does not demonstrate an understanding to the facts, including the history, of the 
audits at issue. This is evidenced in the statement on page 2 of the IC’s letter that “in 1988, VA 
sought to change how the external contract audit program was funded by using new VA accounts 
and appropriations.” The VA Office of General Counsel decisions that I provided OSC and were 
referenced in the footnotes in the IC’s letter and my statements to the FBI investigators show that 
this statement does not accurately describe what occurred and why.   

 
1 The term “audit” is used throughout my response but during the nearly 30 years the work was performed, the VA 
OIG called them “reviews,” not audits because it was not feasible nor required to conduct the work under Yellow 
Book standards.  
2Section 9(a)(2) of the IG Act discussed the transfer of functions to the IG’s and states “except that there shall not 
be transferred to an Inspector General under paragraph (2) program operating responsibilities.” 
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Although the history may seem lengthy it is important because it lays the foundation, basis, and 
evidence supporting my allegation. The history not only demonstrates the IC’s complete lack of 
understanding but gives proper context to refute the IC’s simplistic conclusion that VA merely 
sought changes in the funding of contract audits.  This history also sets the stage and is the 
foundation for contract audits moving forward and is a critical part of understanding the issues 
surrounding my allegations. 

Contract Audits Prior to the IAA 

• At no time prior to the implementation of the IAA did the VA OIG conduct pre or post 
award audits. Rather, the audits were conducted by the Defense Contract Audit Agency 
(DCAA) and the Department of Health and Human Services OIG under IAAs. The audits 
were requested by VA contracting personnel and the role of the VA OIG auditors was to 
review the audit reports submitted by DCAA and HHS OIG and provide advice to the 
contracting officer who requested the audit. The funding at this time was from the OIG 
appropriations. 

• A problem arose in 1988 when VA OIG appropriations were insufficient to pay for the 
audits VA personnel directly requested from the contractors.  Due to insufficient 
appropriated funds, in calendar year 1988, the VA OIG instituted a “stop” to contract 
audits by DCAA that were requested and demanded by VA acquisition officials.  Because 
of the “stop,” in calendar year 1988, (early fiscal year 1989), VA’s acquisition officials 
approached Congress and through a Supplemental Appropriations Act for FY 1989, 
Pub.L. 101-45, VA could pay the costs for the third-party audits through a VA revolving 
fund, the Supply Fund, for FY 1989.  

• VA acquisition officials asked VA’s OGC if it was possible to permanently change the 
funding from IG appropriations to VA’s Supply Fund.  The answer was a clear, “no.”  
VA’s OGC stated that no Government official can whimsically change appropriations 
without specific statutory authorization. Such a change would be a direct assault on the 
Congress’s constitutional power of purse and in direct violation of the Anti-Deficiency 
Act, various other appropriation statutes, and GAO fiscal policy. 

• Also noted in a 1996 opinion by VA OGC, coincidentally, President Reagan signed the 
Department of Veterans Affairs Act in late 1988.  This act moved VA from an 
administration to a cabinet level department.  In the legislation, the Congress gave the 
first Secretary of VA broad powers for six months to make changes that were needed as 
VA transitioned from an administration to a department.  VA’s OGC advised VA’s 
Secretary that the Department of Veterans Act provided the necessary statutory authority 
to make permanent the change in funding of contract audits.  

• The 1996 VA OGC opinion further states that “In order to achieve a more permanent 
solution to the funding of contract audit activities, the Secretary took advantage of the 
generous reorganization authority, and moved contract audit functions from OIG to 
OAMM [Office of Acquisition and Materiel Management].” The reorganization stated: 

The Office of Facilities and the Office of Acquisition and Materiel 
Management shall perform the following program service functions: (a) 
contract for the conduct of program service audits of all contracts and 
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matters arising thereunder subject to the requirements of Federal and 
VA procurement regulations and other contracts and matters as 
appropriate; and (b) utilize the results of audits performed by the 
Defense Contract Audit Agency, the Department of Health and Human 
Services, Office of Inspector General, and other Federal agencies and 
departments in the award and administration of VA contracts and 
grants. 

• OGC explained that this is really the correct way all along as it was acquisition officials 
and VA acquisition policy that dictated when and what proposals and contracts would be 
audited.  These audits were conducted solely to be used by contracting officials in the 
performance of their statutory and regulatory responsibilities.   

• VA’s OGC has not issued any decision or opinion that reverses the decisions issued 
beginning in 1989. In fact, the opinion issued in March 2022 reaffirms the opinions 
issued and actions taken beginning in FY 1989. 

• VA OIG continued to act as a quality assurance check of the audits performed by DCAA 
and HHS OIG. However, in or around FY 1992, the OIG was concerned that audits done 
by DCAA and others were not of high quality and in several cases the work had to be 
redone. This caused delays in awarding contracts. In addition, there were issues with 
post-award audits that the third-party auditors had referred to a contracting officer for 
administrative action, e.g., collection of overcharges or contract violations, or the 
Department of Justice.   

• The Inspector General engaged in discussions with VA to determine whether it was 
feasible for VA to engage the OIG to conduct the audits on a reimbursable basis. After 
obtaining an opinion from VA’s OGC, the VA OIG and VA’s OAMM entered into an 
Interagency Agreement or Memorandum of Understanding which remained in place until 
Mr. Missal cancelled it in March 2017. 

• Under the IAA, VA engaged the services of the VA’s Office of Contract Review3 to 
conduct pre- and post-award audits of Federal Supply Schedule Contracts awarded by 
VA on a reimbursable basis. Over time, the work included other types of contracts 
including health-care resources awarded noncompetitively under VA statutory authority, 
construction contracts, and other non-competitive contracts. 

• To ensure there was a firewall between the oversight work conducted by OIG staff paid 
from VA OIG appropriations and those whose salaries were paid under the IAA, only 
staff assigned to the Office of Contract Review could perform IAA work. At times, the 
Office of Contract Review staff conducted work which was or could be considered to be 
outside the scope of the Agreement. In those cases, the costs related to those projects 
were deducted paid for with VA appropriations. Most often this would include work 
conducted in response to a hotline or Congressional complaint or a qui tam filed under 
the provisions of the False Claims Act. 

 
3 The name of the group changed over time but from at least 2005 to 2020 was the Office of Contract Review. 
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Pre-award audits under the IAA4 

• When the IG became the “contractor” under the IAA, VA regulations, policies, and 
contracts were amended to establish a process to ensure VA personnel and contractors 
were aware of that the VA OIG’s Office of Contract Review would be doing this work on 
behalf the contracting officers and OAMM in general.   

• General Services Administration Regulations, GSAR Part 538, establish contract 
provisions for FSS contracts including pre-award reviews. 

• VA’s National Acquisition Center’s Procedural Guideline 22 establishes policy and 
criteria regarding when pre-award reviews of Federal Supply Schedule offers, contract 
modifications, etc. will be requested by the contracting officer. It also established 
timelines for completion of the audit.  

• Similarly, Veterans Healthcare Administration’s (VHA) Procurement Manual sets criteria 
and policy for requesting and completing audits of offers, modifications, etc. for sole-
source contracts with VHA affiliates. 

• The contracts themselves contain provisions notifying the contractor that a pre-award 
may be required, that it will be done by the VA OIG Office of Contract Review, 
identifies the scope of the information they need to provide, and to whom. 

•  As the third-party contactor, the Office of Contract Review participates in the 
development and implementation of regulations and policies impacting the work 
conducted under the IAA and can be held accountable if they do not meet established 
criteria relating to the audits. 

• The purpose of the pre-award audit is to evaluate the information disclosed by the 
contactor and determine whether the price offered is fair and reasonable and issue a 
report to the contracting officer with recommendations for contract negotiations. If the 
offered price is determined not to be fair and reasonable, the report will explain the 
reasoning behind the determination and provide the contracting officer with prices and 
other information to negotiate better pricing and/or terms and conditions relating to 
pricing. 

• In contrast to reports issued by the OIG under the IG Act, pre-award reports are only 
issued to the contracting officer, is advisory in nature, the contracting officer does not 
provide a response to the report or its recommendations, and there is no follow-up to 
implementation of the recommendations or reporting of such in the semi-annual reports 
to Congress. 

• In addition to conducting the audits and submitting a report to the contracting officer, the 
Office of Contract Review staff, at the request of the contracting officer, can participate 
in contract negotiations. 

 
4 The history in the narrative primarily relates to the pre-awards of FSS vendors.  However, the OIG also does 
preaward audits for at the request of the Veterans Health Administration for sole source contracts awarded to 
VA’s affiliated schools of medicine per VA Directive 1663.  VA Directive 1663 and VHA Procurement Manual 
determine thresholds and other requirements for determine which proposals are subject to a pre-award audit.  
The OIG also does pre-award audits of architectural and engineering proposals for VA’s Construction and Facilities 
Management. 
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Post-award audits under the IAA 

• VA FSS contacts include a clause 552.238-97, Examination of Records by GSA 
(Multiple Award Schedule) (formerly 552.215-71). The clause allows a contracting 
officer, with the Senior Procurement Executive's approval, modify the clause at 552.238-
97 to provide for post-award access to and the right to examine records to verify that the 
pre-award/modification pricing, sales or other data related to the supplies or services 
offered under the contract which formed the basis for the award/modification was 
accurate, current, and complete.  

• Post-award audits are those conducted after a contract has been awarded.  If a contract or 
modification that policy dictated required a pre-award was awarded prior to the pre-
award audit, the contracting officer can request a post-award audit to determine if the 
information provided in the offer, which was the basis for award, was current, accurate 
and complete. 

• In other cases, a pre-award audit of an offer for a new award, an extension, or a 
modification may raise a concern about an existing or expired contract. For example, 
whether the contractor complied with the Price Reductions or Trade Agreement Clauses, 
or, in the case of covered drugs, whether the price was properly calculated. When this 
occurs, the Office of Contract Review has the authority under the IAA to initiate a post-
award review which is most often discussed with the contracting officer. 

• Prior to August 1996, all FSS contracts included a post-award audit clause. However, the 
enactment of the Federal Acquisition Streamlining and Federal Acquisition Reform Acts 
in the early 1990’s, industry campaigned with GSA to delete many of the oversight 
provisions that were included in FSS contracts. The pre-award provisions remained but 
GSA decided to allow VA’s and GSA’s Senior Procurement Executives to determine 
whether to include a post-award provision in the FSS contracts awarded by their 
respective agencies. GSA decided not to include a post-award clause, VA’s Senior 
Procurement Executive decided to include the clause and, pursuant to the requirements, 
identified which Schedules would be affected. 

• Under the FSS contract, contractors were required to cooperate with a post-award review, 
including the production of records. 

• Under the IAA, the Office of Contract Review had been delegated the contracting 
officer’s authority to conduct a post-award review under the provisions in the FSS 
contract. Among other things, this allowed them to obtain contractor records without a 
subpoena. 

• Audits, investigations, and other reviews conducted by VA OIG outside the IAA have no 
authority to conduct a post-award review utilizing the FSS provisions. According, records 
and other information from the contractor had to be obtained through a VA OIG 
subpoena.  

• As with pre-award audits, post-award reviews conducted under the IAA resulted in a 
report to the contracting officer for information purposes or to take administrative action 
such as collection of overcharges. In the event the post-award review identified fraud or 
other violation of law, the Office of Contract Review referred the matter to the 
Department of Justice. 
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Compliance Audits of Covered Drug Manufacturers 

• Although these are FSS contracts, the pricing for covered drugs (drugs sold under a New 
Drug Application (NDA)), is based on a statutory formula set forth in 38 U.S.C. Section 
8126.  

• Unlike FSS contracts in general, the authority to audit these contracts is given by statute 
to the Secretary of VA and cannot be changed or limited by GSA and is not subject to 
negotiation with industry through the regulatory process. 

• Since the enactment of the legislation in 1992, the Office of Contract Review has been 
intricately involved not only in the audit process established by VA under the Secretary’s 
statutory authority but also by participating in committees and task forces established by 
VA to review and implement policy.  

• OIG sits as an advisory member of the Public Law Policy Group and performs work at 
the direction of the group related to covered drug manufacturers’ compliance with the 
pricing provisions of Section 603 of Public Law 102-585, codified in 38 USC 8126.   

• The OIG also sits as an advisory member of the Federal Ceiling Price Appeals Board and 
performs work at the direction and pleasure of that board as well. 

Based on the history of the contract audit program, including the decision between the VA 
acquisition program officials and the VA OIG to enter into an IAA and the processes in place to 
conduct the audits, it is irrefutable that the Office of Contract Review was legally performing a 
program function for VA under the IAA. This is evident in VA’s 1989 written reorganization 
cited in the 1996 VA OGC opinion. Neither IG Missal nor the IC has provided any evidence that 
refutes any factual statement in the VA OGC opinions provided.  Nor have they cited any 
evidence that VA has reversed the findings and conclusions in the relevant OGC opinions issued 
between 1989 and 2022, including a decision made more than 30 years ago that these audits were 
program functions.  In fact, the OGC opinion issued in March of this year, which I provided to 
OSC, confirms that VA has not changed its position that the audits in question are a program 
function, not an oversight function. 

In the more than 25 years the IAA was in place, no one, including the House and Senate 
committees that were fully aware of the IAA and the basis for it, ever questioned the legality of 
the IAA or the fact the IAA was necessary because the work performed was a VA program 
function. Between 2000 and 2010, VA and the IG encountered significant pushback from 
industry when policy changes were made by VA based on findings and observations made by the 
OIG’s Office of Contract Review. The pushback included allegations that the IG was using its 
authority under the IG Act to coerce contracting officers to comply with Office of Contract 
Review findings and recommendations when contracting officers were making decisions on 
contract awards and modifications. This resulted in numerous letters from members of the 
Congress, meetings with congressional staff, and testimony before congressional committees in 
which both VA and the OIG explained that the work was performed under an IAA and the OIG 
was not interfering in contracting decisions. Both committees and individual members were 
satisfied after the briefings and the IAA continued as implemented.  

B. Conducting the Same Audit Work Absent the IAA is a Violation of the IG Act and 
Appropriations Law as Alleged 
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The IC states in its letter that IG Missal informed the Congress that he terminated the IAA with 
the department.  There is nothing wrong with the IG or department exercising their right to 
terminate the IAA; however, the important fact that the IC fails to mention here is that the IG 
decided to terminate the IAA and continue to do exactly what VA had reimbursed the IG for 25 
years, which in 1989 was determined to be a VA program function.  When I questioned IG 
leadership, I was told that the contract audit work is, in fact, IG oversight work.  However, the 
IG did not provide a legal analysis nor did the IG seek an opinion from VA.  Contrary to the IG’s 
position, VA OGC opinions prove that the audits in question are a program function and 
regulatory in nature.  Based on the 1993 Burlington Northern Railroad decision cited above and 
an opinion issue by the Department of Justice Office of Legal Counsel in March 1989, Inspector 
Generals have no authority to conduct regulatory work because it is a program function.  
Accordingly, the OIG is prohibited by law from conducting the audits previously conducted 
under the IAA under the provisions of the IG Act. 

It is undisputed that the IG would have authority to conduct oversight audits or reviews of the 
FSS and other contracts covered by the IAA for the purposes of determining whether the 
program is operating effectively, efficiently, and in compliance with applicable regulations. In 
fact, the OIG’s Office of Audits and Evaluations has periodically conducted such audits for 
decades.  In contrast to the audits conducted by the Office of Contract Review under the IAA, 
the IG oversight audits include a sampling of awarded contracts that were then reviewed against 
specific criteria such as timeliness of award or other contract administration issues. 

If the work was “oversight” as alleged, this would mean that three prior IGs and as many or more 
VA Secretaries over more than 25 years violated the Anti-Deficiency Act and other 
appropriation statutes by demanding, commandeering, and/or expending VA appropriations to 
augment and fund the IG appropriations and operations.  The reality is that the three prior IGs 
and VA all acted under guidance of multiple OGC opinions and the decision in 1989 that 
included these audits as program functions under VA’s reorganization. It would also mean that 
Congressional committees who were aware of, reviewed, and approved the IAA were wrong. In 
contrast, IG Missal, who has no legal authority to determine which VA activities are program, 
operational, or regulatory functions, appears to have made the decision without seeking an 
opinion from VA’s OGC or a change in VA’s identification of these audits as a program 
function. In fact, other that stating that the work is “oversight,” IG Missal failed to provide any 
legal analysis supporting his position much less any evidence that VA has concurred in his 
determination that the work was “oversight” versus program function. 

Notification of Congress that the IAA was cancelled does not change the fact that the audit 
function is a VA program function 

Although, the IC states that IG Missal informed the Congress that he was terminating the IAA, 
they do not provide specifics as to the significance of the notification, what information was 
provided, or whether VA concurred that the VA OIG could continue the same work absent the 
IAA.  It is not clear if the IC believes that IG Missal’s notification is sufficient thus potentially 
absolving him of wrongdoing and/or that somehow the Congress has approved and ratified the 
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change in appropriations made by IG Missal.  If that is what the IC’s position is, it is not 
supported by the facts and no documentation is provided or cited showing what Congress was 
told, who was told, or their response, if any.  More specifically, if Congress was not advised of 
the history of the IAA (including VA’s determination that this was a program function), that VA 
had not determined that it was no longer a program function, or that the same work would be 
done without the IAA, the disclosure is not determinative of anything. 

A March 21, 2022 legal memorandum by VA’s OGC addressed this specific issue and concluded 
that there is a fairly large body of Comptroller General decisions and other case law that state 
that appropriations must be used for their intended purpose and that agency notifications to the 
Congress in letters, budget submissions, testimony, etc. cannot be construed or interpreted as the 
Congress approving or acquiescing to an agency’s intention or that the Congress has ratified 
some modification to the agency’s appropriation authority.   

The facts demonstrate that the Congress did not and still does not have specific knowledge of all 
the facts, the IG has not argued and convinced the Congress of its authority regarding the 
contract audits in question, nor has the Congress appropriated funds clearly bestowing the IG’s 
claimed authority.   

VA continues to direct the audits previously conducted under the IAA 

The IC states that IG Missal terminated the IAA so that the department no longer “directs” the 
IG’s action.  The source or support for this statement is not cited in the IC’s letter but it can be 
assumed that IG Missal provided the information to the IC.  Regardless, the statement is 
inaccurate because FSS contracting regulations and clauses, as well as VA policy and directives, 
dictate when certain contract audits can and will be done.5  As noted above, depending on the 
issue, the authority for the audits rests with the Secretary of VA, VA’s Senior Procurement 
Executive, and individual contracting officers.  It is the contracting officer’s request that sets the 
audit objectives for pre-award as well as post-award audits that they request. 

Contrary to the statement on page 3 of the IC’s response that IG Missal cancelled the IAA to 
remove VA’s ability to exercise authority over the OIGs contract audits, VA continues to 
exercise such authority because they are the only entity with this authority.  None of the policies 
and procedures for conducting these audits has been changed. The statement in the IC’s response 
demonstrates the IC’s, and IG Missal’s, complete lack of understanding of the history of contract 
audits performed by the OIG, FSS laws and regulations, contracting law and regulations in 
general, and the processes currently in place by VA to have these audits conducted. 

As discussed above the pre-audits are clearly directed by FAR, GSAR, or agency specific clauses 
in the contracts, VA policy and directives for contracting officers and is demand work for the IG. 

 
5 IG Missal should have knowledge of how the program works and the reasons the IAA was entered into because 
he was fully briefed by the former Counselor to the IG when he was appointed to the position and again by myself 
and other staff when he made the decision to cancel the IAA. The IC would have known this if they had 
interviewed the individuals I identified who had personal knowledge of the fact. 
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Although the process is somewhat different, post-award audits are governed by contract clauses 
included in solicitations and resulting contracts at the discretion of VA’s Senior Procurement 
Executive.   

The Office of Contract Review continues to be part of VA’s decision-making processes 

The Office of Contract Review was and continues to be intricately involved in VA’s decision-
making processes with respect to FSS and other contracts that were covered under the IAA.  

For example, FSS contracts for covered drugs are not only governed by FAR, GSAR, and policy 
but also by 38 U.S.C. Section 8126, which gives audit authority to the Secretary. The OIG sits as 
an advisory member of the Public Law Policy Group and performs work at the direction of the 
group related to covered drug manufacturers’ compliance with the pricing provisions of Section 
603 of Public Law 102-585, codified in 38 USC 8126.  The OIG also sits as an advisory member 
of the Federal Ceiling Price Appeals Board and performs work at the direction and pleasure of 
that board as well.  These facts refute the IC’s assertions that the IG terminated the IAA so the 
department has no longer provide direction of OIG work.   

IGs do not have authority to determine what activities are agency program functions 

As discussed in detail above, the IG began performing contract audits in 1993 at the request of 
the department.  Prior to the IAA with the VA OIG, the contract audits that IG Missal asserts are 
now performed under his authority as IG were performed by DCAA and HHS OIG under IAAs 
with VA and at the direction of acquisition officials—not the IG.  The IG’s role was to review 
the audits submitted by these third parties and advise contracting officer is they were current, 
accurate, and complete. These historical facts, which were not addressed in the IC’s response, 
clearly show that the contract audits in question are not IG oversight audits and that they are 
audits integral to VA’s procurement programs and performed under the authority of VA 
procurement officials, including individual contracting officers, granted VA under FAR and 
GSAR clauses that included in the terms and conditions of the solicitations and awarded 
contracts.   

It is somewhat absurd that anyone would conclude that audits performed under IAAs that VA 
directed and, since 1989, funded with other agencies and then decided in 1993 (for increased 
efficiency) to request and fund the VA OIG to perform, are suddenly “IG oversight audits.” Such 
a drastic change in course would have required legislative changes as well as a change in the 
legal positions of both VA and the VA OIG have taken for 30 years. The only basis for the IC’s 
assertion seems to be that the IG has decided to perform them absent an IAA; therefore, they 
become an IG “oversight” not a regulatory or program function as determined more than 30 
years ago.  

It is ludicrous, and inconsistent with established case law, to take a position that an entity, in this 
case the VA OIG, who has performed services for a requesting agency under a proper and legal 
IAA for more than 25 years can on a whim unilaterally determine that program activities of an 
agency are now OIG oversight activities. There is no authority under the IG Act, or for that 
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matter any other legal authority, for an IG to unilaterally, and without legal support from the 
agency, to make such a determination. In other words, just because IG Missal declared the audits 
to be “oversight” audits does not make them so.  

The purpose, processes, and focus of the audits did not change after the IAA was terminated 

Without any supporting evidence or analysis, the IC declares that pre-award and post-award 
audits are “no different” than any other IG audit.  This statement is not true especially with 
regards to pre-awards.  First, as previously discussed, it is demand work from the department.  
Second, pre-award recommendations are fundamentally different in the fact that they are dealing 
with a matter pending before the government from a member of industry where no taxpayer 
dollars of yet been expended. In fact, potentially there may never be a contract award to the 
vendor or a modification to an existing contract. Lastly, the OIG has no authority to coerce or 
even criticize a contracting officer for not implementing the recommendations in these audit 
report.  

Only the contracting officer has the statutory and regulatory authority to determine if there will 
be a contract award and at what prices.  While the IG does follow up on pre-award pricing 
recommendations, the follow up is for basic record keeping purposes only. The IG cannot reject 
the decisions of the contracting officer—even if our recommendations were rejected by the 
contracting officer in whole or in part.  The role of the IG under the IAA is advisory only. In 
comparison, when the IG issues a legitimate oversight audit report with recommendations, the 
agency must respond to each recommendation and develop an implementation plan. The IG can 
reject the department’s implementation plan where the agency has concurred with the 
recommendation. The IG is also required to report open recommendations to the Congress in 
semi-annual reports. As discussed above, the reports issue by the Office of Contract Review are 
issued to the contracting officer, not the agency. There is, and cannot be, a requirement for a 
concurrence or an implementation plan. To require such would be interfering with contract 
awards and administration which are solely the responsibility of the contracting officer. In those 
circumstances where the Office of Contract Review believes a contracting officer is not acting 
appropriately, the process requires reporting up the supervisory chain for review and action if 
appropriate.  

C. Audits of Covered Drug Manufacturers Under 38 USC 8126 Are Regulatory 
Compliance Audits Assigned to the Secretary of VA. 

The IC dedicated a paragraph to my allegations related to compliance audits of the covered drug 
pricing provisions contained in 38 USC 8126.  Once again, the IC appears to rely solely on IG 
Missal’s position on the matter without reviewing the law, policies, or the information I provided 
to OSC or in my interview with the FBI. Having worked with these contracts since 1993, I am 
more than merely familiar with the VA program established to ensure both VA and the 
manufacturers comply with the statute.  

The IC asserts that the statute does not prohibit the Secretary from “relying on the OIG” to 
perform audits that have been statutorily assigned to the Secretary. This makes no sense 
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whatsoever. The IC cites no law, regulation, rule, or legal opinion that uses the phrase “rely on 
the OIG” when the issue involves a regulatory program of the agency. The authority for 
conducting the audits is vested by statute in the Secretary, no one else. Although the Secretary 
has authority under the statute to delegate the authority, it is to certain entities, which do not 
include the VA OIG outside an IAA.  

For the Secretary to “rely on the OIG” to conduct a regulatory program, he or she would have to 
delegate the authority to the OIG. The IC seems to erroneously believe that the Secretary, 
department, or agency can simply shirk responsibility for statutorily charged tasks and mission 
via delegation to the IG.  This further demonstrates the IC’s lack of understanding of the issues, 
the IG Act, and the law.   

The IC then states they believe that the Secretary and IG can “do the same” audits. Although 
there is a possibility that an audit conducted by the Secretary may be the subject of an IG 
oversight audit, the audits conducted under the Secretary’s authority would be more frequent, 
cover more vendors, and have a different focus. An oversight audit or investigation could be 
based on an allegation or complaint brought to the IG via its hotline process. One starting point 
of an audit or investigation of the complaint would necessarily include a review of the contract, 
contract pricing, and any audit or review conducted under the Secretary’s authority. If no audit 
was conducted under the Secretary’s authority, the IG could conduct an audit under its oversight 
authority conferred under the IG Act. One significant difference is that an audit or investigation 
conducted under the IG Act requires the IG to issue subpoenas to obtain contractor records. 
Audits conducted under the Secretary’s authority are part of the contract and agreements 
between VA and the manufacturer and do not require a subpoena.  

As another example of possible overlap, the IG could conduct an oversight audit of the 
Secretary’s implementation of his authority to conduct audits of contracts for drugs covered by 
Section 8126. In addition to the review of policies, procedures, and compliance with them, an 
audit could include a review of audits conducted under the Secretary’s authority to assess 
whether the Secretary has implemented a program, whether the audits evaluate compliance with 
the state, and whether the contracting officer acted appropriately given the results of the audit. 
Similarly, if the VA OIG opened an investigation into allegations of wrongdoing by a particular 
manufacturer, the investigation could include any audits conducted by VA or a third-party VA 
contractor, to determine whether the audit reviewed and/or identified the issues raised in the 
complaint.  Both the oversight audit or the VA OIG investigation could overlap an audit 
conducted under the Secretary’s authority but are significantly different in the authority to 
conduct the audit or investigation as well as the focus of the activity.  

The IC’s position ignores long standing legal precedents that say otherwise. As cited earlier, a 
1989 opinion by the Department of Justice, Office of Legal Counsel, regarding a dispute between 
the Secretary of Labor and the IG of Labor, determined that the IG has no authority to conduct 
audits or investigations that were statutorily assigned to the Secretary.  The IG and Secretary 
having different authorities and responsibilities and are not authorized by law to simply do the 
“same audits.”  The opinion stated that the IG does not have authority to conduct any and all 
audits and investigations.  Audits or investigations assigned to the Secretary or agency are 
“audits integral to the program” and are off limits to the IG because they are outside the IG’s 
statutory authority.  The DOJ opinion was cited by the US Court of Appeals for the Fifth Circuit 
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in the Burlington Northern Railroad decision discussed above.  In that case, a subpoena issued 
by the Railroad Retirement Board IG was not enforced because the Court determine that the IG 
could not do the “same audits” tasked by statute to the Railroad Retirement Board.  It is long 
settled law that the IG Act delineates the authorities and responsibilities granted IGs and an IG 
cannot conduct audits or investigations assigned to an agency nor can the head of agency 
delegate his/her authorities to an IG.   

D. The IAA Provided a Framework to Protect the IG’s Independence and Absence of the 
IAA and Continuation of the IG of Performing the Tasks Performed under the IAA Erodes 
the IG’s Independence. 

The IC states numerous times that the IG terminated the IAA to strengthen the IG’s 
independence.  It appears that the IC just accepted IG Missal’s blanket statement as valid without 
asking for an explanation or conducting an in-depth analysis of the law and facts to determine if 
the statement was true. Even a cursory analysis of the facts shows otherwise. 

With respect to independence, I advised IG leadership that this would have the opposite effect 
given the simple fact that the IG was continuing to perform all the tasks and audits previously 
performed under the IAA.  The IAA served as a governing document that clearly identified who 
was responsible for what.  It seems the IG believes that it was the document itself and not the 
underlying activities that caused the IG’s independence to be impaired. The audits conducted by 
the Office of Contract Review were still conducted independently in the sense that we did the 
work, wrote the report, and presented it to the contracting officer without any interference by 
VA. No one in VA ever told us what our findings or recommendations would be. The work was 
done independently.  

After the IAA was terminated and the subsequent realignment of the Office of Contract Review 
into the Office of Audit and Evaluations, roles and responsibilities became blurred.  As discussed 
above, pre-awards are still demand work requested by contracting officers. VHA’s Office of 
Procurement and Logistics raised concerns about the OIG’s independence and potential conflict 
of interest in response to the OIG Report 21-00044-219.  They were concerned that contract 
auditors performing preaward audits at the department’s request and direction under their 
authority granted under FAR—which essentially embedded IG auditors as part of the acquisition 
process—were also going to conduct internal IG oversight audits.  VHA procurement leadership 
felt that it was unfair and a conflict for the IG to be part of the procurement process and to be in a 
position to conduct IG oversight audits.  The IG responded that contract auditors do not perform 
internal IG oversight or program audits.  His statement directly conflicts with his own assertion 
that preaward audits are IG oversight audits.  The statement also makes no sense in relation to 
the IG’s decision to dissolve the Office of Contract Review and move the contract auditors into 
the Office of Audits and Evaluations.  Moving auditors who, per IG Missal, perform no internal 
IG oversight audits to the very organization that is responsible for conducting internal IG 
oversight audits makes no sense. This is why prior IG leadership segregated the Office of 
Contract Review as a separate and independent directorate within the OIG thus providing the 
necessary firewall. 

With the termination of the IAA, which defined the responsibilities and duties, many lines were 
blurred and crossed thus creating a conflict of IG independence.  For example, I had a team 
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performing both contract audits and internal oversight audits.  Sometimes the IG oversight audits 
were over the exact VA acquisition program that the department had engaged us for contract 
audit support.  At the time of my departure in August 2022, one of my audit teams was directed 
to perform an IG oversight audit of VA’s management of some of the aspects of the drug pricing 
provisions contained in 38 USC 8126—the very same program in which VA engaged us to assist 
them in 1993 and the IG continues to perform to this day without the authority of the IAA.  My 
audit team performing the IG oversight audit would submit questions during their audit regarding 
the program and the department would then submit those questions to be answered and/or their 
answers to be edited or approved to my audit team that was supporting the department in 
regulatory compliance audits regarding 38 USC 8126.  In essence, one IG audit team was 
answering the questions of another IG audit team on behalf of VA.  I raised concerns with my 
leadership regarding independence and was simply told there was no issue.  I believe the reason 
that no issue could be recognized or even discussed is because it would expose the reality that 
the IG is performing regulatory compliance audits under 38 USC 8126 expressly assigned to the 
Secretary and attempting to perform IG program oversight audits of that very program. 

E. All Facts, Evidence, History, and Legal Analysis and Opinions Support the Allegations. 
 
The final egregious statement made by the IC is their repeated assertion that they “found no 
evidence” that supported the whistleblower’s allegations. The entire history, facts, and all legal 
opinions issued by OGC at VA since 1989 support my allegations.  The IG decision contradicts 
every VA policy, directive, and legal opinion in place since 1989 that deal with this topic.  More 
importantly, the recent legal memo requested by VHA Procurement that was issued on March 
21, 2022, regarding the authority of preaward audits also fully supported my allegations. 
Although the opinion was limited to preaward audits, which was the issue presented them by 
VA, VA OGC reaffirmed the earlier VA OGC opinions that pre-award audits are clearly 
performed at the sole direction and under the authority of the contracting officer under the 
authority vested in them by FAR. VA OGC ultimately concluded that the IG and VA have been 
in direct violation of the Anti-Deficiency Act since the IAA was terminated.  Therefore, in light 
of the overwhelming evidence, the IC’s statement that they “thoroughly reviewed” and “found 
no evidence” is illogical and frankly, even farcical.   
 
F. The IC’s Response is Internally Inconsistent 

The last words the IC in its response was that given “the legal questions at issue,” they are going 
to refer the matter to CIGIE leadership for potential action.  If they determined that IG Missal did 
nothing wrong and the audits are IG oversight audits, why did the IC find it necessary to refer the 
matter to CIGIE?  What legal questions remain and how would they impact the IC’s 
determination? 

The legal issues surrounding IG Missal’s decision to terminate the IAA while continuing to do 
the same audit work that VA engaged the IG is the reason I submitted my allegations to OSC.  
These legal questions and the possibility that IG Missal violated the law is why OSC decided to 
send the allegations to CIGIE’s IC for investigation.  An investigation by the IC would have 
determined the relevant legal questions and the IC should have sought authoritative answers to 
those legal questions.  For example, it would have been prudent to contact VA OGC to determine 
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if they had changed their position that the audits were a program function of VA. The answers 
then would then become the criteria used to substantiate or refute my allegations.   

This final sentence by the IC seems to contradict its entire response that makes the case that there 
is no merit to my allegations and the matter is “closed.”  However, the fact that the IC is going to 
refer the matter to the council is confusing and contradictory. The most logical interpretation, is 
that the IC admits that there seems to be a problem but that they were unwilling to actually 
investigate and make a determination.   

G. Conclusion 

The IC failed to perform due diligence by refusing to perform an investigation in the light of 
significant and overwhelming evidence that supports the allegations.  The issues are significant 
and both the Congress and the taxpayer should be confidant that government officials, especially 
IGs, will uphold the law and operate within their statutory lanes of authority and respect the 
Congress’s constitutional power of purse—that the Congress alone, as the duly elected 
representatives of the people, can determine where and when taxpayer dollars are spent through 
the appropriation process.   

The potential negative impact of these illegal actions is significant.  VA procurement exceeds 
$34 billion annually and it is critical for VA to have a strong and effective contract audit 
program.  Since the initiation of the IAA in 1993, the VA OIG’s Office of Contract Review has 
issued over 2,600 audit reports, recovered nearly $1 billion for VA and the taxpayer, and has 
resulted in tens of billions of dollars of lower contract costs.   

Since termination of the IAA, there is a significant risk to the contract audit program due to 
potential conflict between the department and the IG and potential litigation from industry 
challenging the IG’s statutory authority as it relates to some or all of the IG’s contract audits.  As 
a result, VA and taxpayers will incur higher contract costs in providing care to our nation’ 
veterans. 

In the event the IG Missal does not want to enter into another IAA with VA, VA needs to 
establish a new program, either internally or through IAAs with other agencies to maintain a 
strong audit presence. This will ensure a robust contract audit program that will continue far into 
the future protecting the department’s and taxpayer’s resources and ensure taxpayers that federal 
officials, especially IGs are committed to following the letter and spirit of the law. 

Sincerely, 

 

 
 

 




